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REVIROHMENTAL PROTECTIOS AGEHCY

HEFORE THE REGIOHAL ADMIZISTRATOR

In re

The Tarsvax Company I1.¥.5K. Dogket do. VII-I8I

o Y N’ Ve s

Raspondent
Inftial Decision

By Complatnt filed February 26, 197¢, the Chief, Pesticides Branch,
U3 invironmental I’totm Ageuey, Ragiou YII (hesreinafter Complainamt),
charged Tas Faravax Company of Ceuncil Rluffs, Iows (hereinafter
Respondent), vith s violation of Section 12(a)(1)}(L) of the Faderal
Insscticide, Pumgicide, and Rodenticids Act, as emsndedt’ (FIFRA), 1o that
it, ss a pesticide producey, fatled to cubmnit to the Aduiunistrator (of
EPA) the infermation vequived by Sectiom 7(c) of the Act and vepulstiems
thareundey. The Complaint, issusd pursusat te Sectien 14 of the Act,
proposed to assess a civil penalty of $1760. The Respondent filed its
Answey oun Mayxch 16, 1976, sdwmittiag that the samual report was mot filed
by Pebruary 1, 1976, but ocbjected to the pemalty proposed to be ssseasad
as axcsssive; and requested an Adjudicstory Hesring. Hearing was held fm
Council Bluffs, Iowa, on May 26, 1976. The Camplainant was rapresented by
Daniel J. Shiel, Legal Branch, US EFA Region VII, and Respomdent was
reprasented by Joe Raunpay, Jr., Prasident of Respondont Company. The
Complatnant filed propossd findings of fagct, conclusicas sud order, and

1/ 7Yor parallel citatiens of FIFRA (86 Stat. $73) asd United States
Code ses Atxachment A.
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also a brief in suppert therecf. The Respoadent did not file decuments
of such unature. The docuzments filad by Complainant have been duly con-
siderad.

Section 7(a) of tha Act raquires that establishuents predueing
pesticides be registered with the Administrator. Section 7(c) requires
the producer oparatiag a registered establishment to submit certais
information within 30 days after its registration and thereaftar to kesp
the information cerrsat by submittipg asaual zeports as the Adwinistyator
ray require by regulstios.

The regulstion issuaed under this section 1¢ found in 40 CFR Psxt 1867,
Section 167.5 (38 FR 36557, Hovember 6, 1373). It requires iaformation
as to the types of pesticidas produesd, the past yesr's smount of preduc-
tion and the salss or distrvibution of each product, and the amount of
current production of each product. The reporis are raquired to be filed
sauually ou or before February 1.

The Respoadent freely admits the faet that it failed to fils the
anaual rapert as required Ly regulastion. It further admits {t roceived
a notice inferming it of the requiremecnt to file the aumusl veport
sccorpanied by the report form ead imstructions for cempleting the form.
The notice stated that the forc must be coupletad and veturued to the
E.P.A. Raglonal Office by February 1. Ividence shows that a form letter.
accompanied the foregoing and stated (paragrsph 2, page 2 thereof) that

“failure to fils the Pesticide Report by February 1, 1976, will result

i the ipitiation of ecivil or eriminal procaedings.’
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The report form not havipg been completed and filled by February 26,
1976, the Complatut im this cases vas issued. 1t is undisputed that the
complated report vas sailed by Respondent on Mareh 5 and received by
Couplainant oz March 8, 1976. Respeadent repertad on February 28 that
the form had beean lost and requested amother report form, which wae
supplied.

The preposed penalty of 51760 was based on Cuidelines for Acsecssmeut
of Civil Fensltieas as published in the Fadexal Ragister on July 31, 1974
(39 FR 27711) as sodiffed by an fntesriz deviation uotice isesued on
April 22, 1975. The Guidelines utilirze five "size of business’ gradations
based on a respondent’'s annual gross sales for the prior fiscal yearx, as
follows: 1 - lees thas 5100,000; 1I - batween $100,000 and $4006,000;

111 - between 400,000 ams $700,900; IV - between $700,000 asd $1,000,000;
and V ~ over $1,000,000.

The said Guidelines for the type of viclatioa lere lavolved proposes
$5,000 for a Category V firm , $2750 for a Category 1T1I firm, and $1250
for a Category II.fit-. Thesse smounts were reduced by a nemorandum
entitled “Interims Deviatiom from Civil Penslty Assessmeat schadule™ dated
April 22, 1975 from the Dirsctor, FPesticides Enforcement Diviaien to tha
Regionsgl Enforcement Ulvigion Directors. The reduction in the categoriea
mentioned vas to $3200, $1750, and 3800, respactivaly.

During the course of Prehsaring Cenference and exchange, 1t wvas

satablished that Respondact'e sross annual sales feor the preceding fiscal

year did uot exceed $400,000 but wers actually in the smount of $372,348.76,
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as furthber svidanced by Respondents Exhibit “C”, and therefore, the penmalty
propossd has been by Complainant lowered from 31760 te $800, in secordance
with said Acsesswment Schedulae.

Section 14(a)(3) ef FIFRA states in pertinest part:

la determining the awount of the penalty the Adwminis-
trator shall cousider the size of tha busiuness of ths
pexrson charged, the effect ou the persor’s sbility teo
continue ir bLusioess,. and the gravity of the violation.

Ssetion 168.60 (Lt)(1) of the Bules of Practice also enumerates thess
same three criteria and Sectionm 168.60 (b)(2) adds two ether factors to
be considered iu evaluating the gravity of the viclatien--(1) Respondant's
history of complisuce with the Act, and (2) good faith or lack thereof.

The Guidelines were issusd to provide direction to Agsncy personnel
assesaiug penalties and are designed to facilitate, in the different regioas,
a couparable penalty for similar violations. 7The Rules of Yractice (Section
168.46(b)) provide that the Mministrative Law Judge may consult and may
rely on the Guidelines but that he “may at his discretion incrsase or
decrease the assessed penalty proposed to be assessed in the Complaint.”

In arriving st an asount which I feel shiould be sssessed as a civil
penalty to ba patfd by Respondent, I have considered that Bespondeat has
experienced businese losses, {n the eizht years since the witaess, Mr.
Eanney, took over management of the firm, in 2 total smount of sround
$75.000. & loss of $4,163.77 last vear (Respondent's Exhinit “C™, and
a prejectad loss of an evan gresater amsouvat in 1976 (Respoundent's

Exhibic "B"), is endisputed. Though Respondent's gross sales in 19735

appreoached $400,000, 1t 1is alsc undisputed that this amonunt represents
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gross salas of hundrads of ftems. Five ftems, registered as posticides,
but deseribed by witness Rannsy as disinfectants, comprise but twe to
thres pargent of the tolal sales of this firm, accovding to testimony
that was net challenged or centradicted. It is sufficient comment oz
Raspondent’s fallure to file its report by the date reguired, that asens
was oot imtentionsl or a lack of geed faith, but resulted from negligence
on the part of management sud the cmployess givaz the responsibility for
complating and mailing the report to Complsisant. In previeus years the
filing of this veport weas timely as Ly rvegulation required. The recoxd
reflects tiut staps have been taken to sseurs that such wegligent bandling
of Respondeat’s business will not be repeated fu the future. Respondent's
vitness also recountad the axtrens difficulty experienced with respect
to 1llumen, retirement, and indifference of rospective ewpleyses during
the peried sfter veceipt of the form and up te Fedbrusyy 1, 1976, whea it
should heve been mailed. Thiz furnishes seoma expleuation for the negligent
wanner {a wvhich the forwarding of thw teport was hgndlad, but, lagally,
it doss not lessen the responsibility placad ea Respendent to comply with
the Act to furnish curvest informetion reapecting the pesticides presently
and prospectively nanufactured, collected, and shipped frem its registered
establishuesnt.

Said Ssction 7 formmliates & schems of vegulation vhich, vwhes properly
inpleszentad, provides the tools for pretection sgainst products vhose
harnful effects,if uwscontrelled, will serisusly effest the health and

wellbeing of thea public in general. It is readily apparent that reports,
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such as the one requirad of Eespondent, -upply a necessary toel for
maintaining edequate control and suporvision over inhkerently dangerous
products stud their wanufscture, shipment, and use. Any failure to
apply sdaquate sanctions in instances where the Act 1o violated will,
in effect, Invite viclations iu increasiang uusbers which will ultimately
frustrate and defeat the schema of rezulation required and contamplated
by the Act. Respondent's violation, by iteelf, may sppear trivisl;
bowever, the inacant vielastion taken together with that of maay othersz
is far from trivial. [See VWickerd v. Filburn, 317 US 111, 63'5.Ct. 82].

Although the evidence showe that the Xespoudeunt sustained an
oparsting loss in 1975, and Sts financisl posture for the current yesr is
conditioned on fmproved sales during the susmer wmonths, I fiod the
peralty herein assessed will have ne adwverse effact on its sbility to
eontinue in bhusiness.

In tha premfses, I fiod that the sgomit of %350 ia appropriate as a
civil penalty under the facts and circumstancas here presantsd, and a
penalty in sgid asount is hereby assessed agsinst the Respondent.

The foregoing includes the Administretive Law Judge's Findings of

Fact, Conclusions and raasens therefor.

Proposed Final ngetil

1. Pursuant to Section 14(a) of the Federal Inszeticide, Fungicide

and Hodemticide Act, as ssended, a ecivil penalty of $330 ia hereby

~a

1/ Unlese sppesl is taken by the filing of exceptfons pursuant to
Section 168.51 of the kulas of Fractice, or tha Ragional Aduintistrater
slects to review this declsion on his owe sotion, the order shall becmne
the fiuval ordar of the Regional Adminfstrator [See Saction 168.46(c)].
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assessed against Respondent, The Paravax Company, for the vielstion of
the Act found bersin.

2. Payment of the full smount of the civil penalty sseessed shall
be nade vithin 60 days of the service of the fimal order upen Respondant
by forwarding te the Regional iearimg Clerk & eashier's check or

certified check paysble to the United States of smerica.

June 25, 1%70

Marvin E. Jooks —
Administrative Law Judga
U.8. EPA, Region VIX




. v ATTACHMENT A

FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT,

AS AMENDED (FIFRA)

Parallel Citations

FIFRA, 86 Stat. 973 FIFRA, 86 Stat. 973
P.L. 92-516 7 U.S.C. P.L. 92-516 7 U.S.C.
Section 2 Section 136 Section 15 Section 136m
3 136a 16 136n
4 136b 17 1360
5 136¢c 18 136p
6 1364d 19 136q
7 136e 20 136x
. 8 - 136f£ 21 136s
9 136g 22 136t
10 136h 23 136u
11 1361 24 136v
12 136j 25 136w
13 136k 26 136x
14 1361 27 136y




